
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
ROCIO GALVAN and JOSEPH   ) 
HAWTHORNE,     ) 
       )  
  Plaintiffs,    ) Judge Matthew F. Kennelly 
       )  
 -vs-      ) Case No.: 1:11-cv-03918 
       )  
NCO FINANCIAL SYSTEMS, INC.,  ) Magistrate Judge Maria Valdez 
       ) 
  Defendant.    )  
-------------------------------------------------------- ) consolidated with 
       ) 
ROCIO GALVAN and JOSEPH   )  
HAWTHORNE,      ) Case No.: 1:11-cv-04651  
       )  
  Plaintiffs,    )  
       ) 
 -vs-      )  
       ) 
NCO PORTFOLIO MANAGEMENT, INC., )      
       ) 
  Defendant.    ) 
 

STIPULATION OF CLASS ACTION SETTLEMENT 

This Stipulation of Class Action Settlement (the “Agreement” or “Settlement”) is 

entered into by and among Plaintiffs Rocio Galvan (“Galvan”) and Joseph Hawthorne 

(“Hawthorne”) (collectively, “Plaintiffs”), for themselves individually and on behalf of 

the Settlement Class (as defined below), and Defendants NCO Portfolio Management, 

Inc. (“NCOP”) and NCO Financial Systems, Inc. (“NCOFS”) (collectively, “NCO” or 

“Defendants”) (Plaintiffs and Defendants are collectively referred to as the “Parties”). 

This Agreement is intended by the Parties to fully, finally, and forever resolve, discharge, 
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and settle the released claims identified in Section 3 below upon and subject to the terms 

and conditions hereof, and is subject to the approval of the Court.  

RECITALS 

 WHEREAS, on June 8, 2011, Galvan and Hawthorne filed a putative class action 

complaint against NCOP in the Chancery Division of the Circuit Court of Cook County, 

Illinois, Case No. 11 CH 20646, bringing a claim for damages, an injunction, and 

declaratory relief under the Illinois Collection Agency Act, 225 ILCS 425/1 et seq. 

(“ICAA”), alleging that NCOP was engaged in debt collection activities in the State of 

Illinois when not registered as a collection agency;   

 WHEREAS, on June 8, 2011, Galvan and Hawthorne filed a putative class action 

complaint against NCOFS in the United States District Court for the Northern District of 

Illinois, Case No. 11 C 3918, bringing a claim for damages, an injunction, and 

declaratory relief, by plaintiff Hawthorne alone, under the Fair Debt Collection Practices 

Act, 15 U.S.C. § 1692 et seq. and by both Hawthorne and Galvan, under the ICAA 

alleging that NCOFS engaged in unlawful debt collection activities in the State of Illinois 

when it attempted to collect debts that were purchased by and owned by NCOP at a time 

when NCOP was not registered as a collection agency in Illinois (“the NCOFS action”);   

 WHEREAS, on July 11, 2011, NCOP removed Case No. 11 CH 20646 from the 

Circuit Court of Cook County, Illinois to the United States District Court for the 

Northern District of Illinois, which was assigned Case Number 11 C 4651 (“the NCOP 

action”) 
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 WHEREAS, on September 2, 2011, Judge Matthew Kennelly found that the 

NCOP action was related to an earlier filed case, Caston-Palmer v. NCO Portfolio 

Management, Inc., Case No. 08 C 2818, and requested that the NCOP action be 

reassigned as a related case to Judge Kennelly’s calendar; 

 WHEREAS, on September 2, 2011, Chief Judge James F. Holderman ordered the 

reassignment of the NCOP action to Judge Kennelly’s calendar; 

 WHEREAS, on September 2, 2011, Judge Matthew Kennelly found that the 

NCOFS action was related to an earlier filed case, Caston-Palmer v. NCO Portfolio 

Management, Inc., Case No. 08 C 2818, and requested that the NCOFS action be 

reassigned as a related case to Judge Kennelly’s calendar; 

 WHEREAS, on September 2, 2011, Chief Judge James F. Holderman ordered the 

reassignment of the NCOFS action to Judge Kennelly’s calendar; 

   

 WHEREAS, on January 30, 2012, Judge Kennelly ordered that the NCOP action 

be consolidated with the NCOFS action for all purposes, and that all further entries were 

to be made in Case No. 11 C 3918  (“the NCO action”); 

 WHEREAS, on September 11, 2012, Judge Kennelly granted plaintiffs’ motion to 

certify a class in Case No. 11 C 3918 and Case No. 11 C 4651; 

 WHEREAS, on September 11, 2012, in case 11 C 3918, the Court certified a class 

with regard to the plaintiffs’ ICAA claim against NCOFS, consisting of “all natural 

persons residing in Illinois from whom NCO Financial demanded and collected payment 
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of a debt allegedly owed to NCO Portfolio between June 8, 2006 and June 28, 2011 who 

did not release their claims as part of the settlement in Caston-Palmer v. NCO Portfolio”; 

WHEREAS, on September 11, 2012, in Case No. 11 C 4651, the Court certified a 

class with regard to plaintiffs’ ICAA claim against NCOP, consisting of “all natural 

persons residing in Illinois from whom NCO Portfolio collected a debt between June 8, 

2006 and June 28, 2011 who did not release their claims as part of the settlement in 

Caston-Palmer v. NCO Portfolio.” 

WHEREAS, notice was subsequently sent to the 17,209 persons which make up 

the class members in cases 11 C 3918 and 11 C 4651; 

WHEREAS, in response to the notice, 22 persons elected to opt out of the classes; 

WHEREAS, on April 15, 2013, the Court denied plaintiffs’ motion for summary 

judgment, and granted defendants’ motion for summary judgment; 

WHEREAS, the Parties previously settled the FDCPA claims of Plaintiff 

Hawthorne on an individual basis in 2013; 

WHEREAS, on May 8, 2013, plaintiff Hawthorne and NCOFS filed a stipulation 

of dismissal of Hawthorne’s FDCPA claim with prejudice, and the putative class claims 

without prejudice; 

WHEREAS, on May 16, 2013, the Court entered judgment in favor of NCOFS on 

Count I of Case No. 11 C 3918, dismissed the individual FDCPA claims in Count II of 

Case No. 11 C 3918 with prejudice and the putative class claims in Count II were 

dismissed without prejudice; 
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WHEREAS, on May 16, 2013, the Court entered judgment in favor of NCOP in 

Case No. 11 C 4651; 

WHEREAS, after timely appeal, on July 21, 2015, the United States Court of 

Appeals for the Seventh Circuit entered a Final Order and Mandate reversing the District 

Court’s entry of judgment in favor of Defendants in Case No. 11 C 3918 and Case No. 11 

C 4651, respectively, and remanded both cases to the District Court; 

WHEREAS, after extensive briefing on cross-motions for summary judgment, the 

District Court, on March 1, 2016, denied plaintiffs’ renewed motion for summary 

judgment, and granted defendants’ renewed motion for summary judgment in part, 

granting judgment in defendants’ favor on plaintiff’s claim for damages under the ICAA, 

holding that plaintiffs are not entitled to any damages under the ICAA for claims 

involving unlicensed debt collection, and allowed plaintiffs’ claim for injunctive relief to 

remain pending; 

 WHEREAS, Plaintiffs and Class Counsel have conducted a comprehensive 

examination of the law and facts relating to the matters at issue in the Actions regarding 

their remaining claims and defendants’ potential defenses;  

 WHEREAS, the Parties have engaged in extensive arm’s-length settlement 

negotiations, over the course of the case, including a mediation with a third-party neutral, 

Honorable Wayne Anderson (Ret.) and Magistrate Judge Valdez;  

 WHEREAS, based on an analysis of the facts and the law applicable to plaintiffs’ 

claims and taking into account the burdens and expense of such litigation, including the 

risks and uncertainties associated with protracted trials and appeals, as well as the fair, 
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cost-effective and assured method of resolving the claims of the Settlement Class, 

plaintiffs and Class Counsel have concluded that the Settlement provides substantial 

benefits to the Settlement Class and the public as a whole, and is fair, reasonable, 

adequate, and in the best interests of plaintiffs and the Settlement Class;  

 WHEREAS, defendants deny all allegations of wrongdoing and liability and deny 

all material allegations in the Complaint and in the Actions, and specifically denies that 

NCOP was required to be registered under the ICAA, or that either NCOP or NCOFS 

violated the ICAA in any way, and that there are meritorious defenses to the remaining 

claims, but has similarly concluded that this Agreement is desirable to avoid the time, 

risk, and expense of continued defending of the claims, further protracted litigation and 

to resolve finally and completely the pending and potential claims of plaintiffs and the 

Settlement Class;   

 NOW, THEREFORE, the Parties stipulate and agree that any and all Released 

Claims against defendants and all other Released Parties, shall be finally settled and 

resolved on the terms and conditions set forth in this Agreement, subject to Court 

approval, as a fair, reasonable, and adequate settlement.  

AGREEMENT 

1. DEFINITIONS 

 As used herein, in addition to any definitions set forth elsewhere in this 

Agreement, the following terms shall have the meanings set forth below:  

1.1 “Actions” means the two actions currently pending in the United States 

District Court of the Northern District of Illinois (captioned Galvan, et al. v. NCO 
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Financial Systems, Inc., Case No. 11 C 3918 and Galvan, et al. v. NCO Portfolio 

Management, Inc., Case No. 11 C 4651.  

1.2 “Agreement” or “Settlement” means this Stipulation of Class Action 

Settlement (including all exhibits and attachments hereto).  

1.3 “Class Counsel” means attorneys Keith J. Keogh, Timothy J. Sostrin and 

Michael R. Karnuth of Keogh Law, Ltd.;  

1.4 “Class List” means a list that includes the name and last known U.S. 

mailing address of the 17,209 persons identified by defendants as class members and that 

were previously sent notice, less the 22 individuals that opted out of the class; 

1.5 “Class Representatives” means the named Plaintiffs in the Actions, Rocio 

Galvan and Joseph Hawthorne as representatives of the Settlement Class;  

1.6 “Court” means the United States District Court for the Northern District of 

Illinois, the Honorable Matthew F. Kennelly presiding, or any judge who shall succeed 

him as the Judge assigned to this case.  

1.7 “Settlement Class” means the 17,209 individuals that were previously 

identified as falling within the certified classes and sent notice, less the 22 individuals 

that timely opted out of the class.  Excluded from the Settlement Class are (1) any Judge 

presiding over the Actions, and members of their families; or (2) the Defendant, 

Defendant’s subsidiaries, parent companies, successors, predecessors, and any entity in 

which the Defendant or its parents have a controlling interest and its current or former 

officers, directors, and employees. 
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1.8 “Defendant’s Counsel” means attorneys David Israel, James K. Schultz, 

Daniel W. Pisani and Morgan I. Marcus of Sessions, Fishman, Nathan, and Israel.  

1.9 “Effective Date” means one business day following the completion of all of 

the events and conditions specified in Paragraph 9, and incudes the later of: (i) the date 

upon which the time expires for filing or noticing any appeal of the Final Judgment; (ii) if 

there is an appeal or appeals, other than an appeal or appeals solely with respect to 

attorneys’ fees and reimbursement of expenses, the date of completion, in a manner that 

finally affirms and leaves in place the Final Judgment without any material modification, 

of all proceedings arising out of the appeal(s) (including, but not limited to, the expiration 

of all deadlines for motions for reconsideration or petitions for review and/or certiorari, 

all proceedings ordered on remand, and all proceedings arising out of any subsequent 

appeal(s) following decisions on remand); or (iii) the date of final dismissal of any appeal 

or the final dismissal of any proceeding on certiorari with respect to the Final Judgment. 

1.10 “Fee Award” means the amount of attorneys’ fees and reimbursement of 

costs to Class Counsel as awarded by the Court. 

1.11 “Final Approval Hearing” means the hearing before the Court where the 

Parties will request that the Final Judgment be entered by the Court finally approving the 

Settlement as fair, reasonable and adequate, and approving the Fee Award and the 

incentive awards to the Class Representatives. 

1.12 “Final Judgment” means the final judgment to be entered by the Court 

approving the Settlement in accordance with this Agreement after the Final Approval 

Hearing.  
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1.13 “NCO” or “Defendants” means Defendants NCO Portfolio Management, 

Inc., NCO Financial Systems, Inc., now known as EGS Financial Care, Inc., and includes 

NCO Portfolio Management, Inc., NCO Financial Systems, Inc., EGS Financial Care, 

Inc., and their past and present predecessors, successors, affiliates, assigns, parents, 

subsidiaries, divisions, departments, and any and all of their past, present, and future 

officers, directors, employees, stockholders, successors, attorneys, subrogees of any of 

the foregoing (up to and including NCO’s ultimate corporate parent, Expert Global 

Solutions, Inc.). 

1.14 “Notice” means the notice of this proposed Settlement Agreement and 

Final Approval Hearing, which is to be disseminated to the Settlement Class, 

substantially in the manner set forth in this Agreement, fulfills the requirements of Due 

Process and Federal Rule of Civil Procedure 23, and is substantially in the form of 

Exhibit A attached hereto.  

1.15 “Notice Date” means the date upon which the Notice is first disseminated 

to the Settlement Class, which shall be a date no later than forty-five (45) days after entry 

of Preliminary Approval.  

1.16 “Person” means any individual, corporation, trust, partnership, limited 

liability company, or other legal entity and their respective predecessors, successors or 

assigns. The definition of “Person” is not intended to include any governmental agencies 

or governmental actors, including, without limitation, any state Attorney General Office.  

1.17 “Plaintiffs” means, collectively, Rocio Galvan and Joseph Hawthorne. 
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1.18 “Preliminary Approval” means the Court’s Order preliminarily approving 

the class action settlement, certifying the Settlement Class, for settlement purposes, and 

approving the form and manner of the Notice.  

1.19 “Released Claims” means any and all actual, potential, filed, known or 

unknown, fixed or contingent, claimed or unclaimed, suspected or unsuspected, claims, 

demands, liabilities, rights, causes of action, contracts or agreements, extracontractual 

claims, damages, punitive, exemplary or multiplied damages, expenses, costs, attorneys’ 

fees and/or obligations (including “Unknown Claims” as defined below), whether in law 

or in equity, accrued or unaccrued, direct, individual or representative, of every nature 

and description whatsoever, whether based on the Fair Debt Collection Practices Act, the 

Illinois Collection Agency Act or other federal, state, local, statutory or common law or 

any other law, rule or regulation, including the law of any jurisdiction outside the United 

States, against the Released Parties, or any of them, arising out of the facts, transactions, 

events, matters, occurrences, acts, disclosures, statements, misrepresentations, omissions 

or failures to act regarding the alleged  purchase or collection of debts while not 

registered as a collection agency in the State of Illinois between June 8, 2006 and the date 

of preliminary approval, including all claims that were brought, alleged, argued, raised, 

or asserted in any pleading or court filing in the Actions relating to such collections, 

belonging to any and all Releasing Parties. Nothing herein is intended to release any 

claims any governmental agency or governmental actor has against Defendant or the 

Released Parties.   
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1.20  “Released Parties” means Defendants as defined in Paragraph 1.13 and 

any and all of its present or former heirs, executors, estates, administrators, predecessors, 

successors, assigns, parents, subsidiaries, associates, affiliated and related entities, 

employers, employees, agents, representatives, consultants, independent contractors, 

directors, managing directors, officers, partners, principals, members, attorneys, 

accountants, financial and other advisors, investment bankers, insurers, underwriters, 

shareholders, lenders, auditors, investment advisors, and any and all present and former 

companies, firms, trusts, corporations, officers, directors, other individuals or entities in 

which NCO has a controlling interest or which is affiliated with any of them, or any other 

representatives of any of these Persons and entities.  

1.21 “Releasing Parties” means Plaintiffs, Settlement Class Members, as 

identified on the Class List in Paragraph 1.4, and their respective present or past heirs, 

executors, estates, administrators, predecessors, successors, assigns, parents, subsidiaries, 

associates, affiliates, employers, employees, agents, consultants, independent contractors, 

insurers, directors, managing directors, officers, partners, principals, members, attorneys, 

accountants, financial and other advisors, investment bankers, underwriters, lenders, and 

any other representatives of any of these Persons and entities.   

1.22 “Settlement Administration Expenses” means the expenses incurred by 

the Settlement Administrator in or relating to administering the Settlement and providing 

Notice, and other such related expenses, with all such expenses to be paid from the 

Settlement Fund. 
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1.23 “Settlement Administrator” means, subject to approval of the Court, 

KCC Class Action Services, LLC, which will oversee the sending of Notice.  

1.24  “Settlement Fund” means the cash settlement to be paid by Defendants in 

the amount of $245,000. From the Settlement Fund, Defendants shall pay all Settlement 

Administration Expenses, any incentive awards to the Class Representatives, and any Fee 

Award and out-of-pocket expenses to Class Counsel. The Settlement Fund represents the 

total extent of Defendants’ monetary obligations under this Agreement. The Settlement 

Fund does not need to be segregated from Defendants’ or Defendants’ insurer’s other 

accounts and can be maintained in Defendants’ or Defendants’ insurer’s account.   

1.25 “Unknown Claims” means claims that could have been raised in the 

Actions and that Plaintiffs, or any member of the Settlement Class, do not know or 

suspect to exist, which, if known by him, her or it, might affect his, her or its agreement 

to release the Released Parties. Upon the Effective Date, each of the Releasing Parties 

shall be deemed to have, and shall have, waived any and all provisions, rights and 

benefits conferred by any law of any state, the District of Columbia or territory of the 

United States, by federal law, or principle of common law, or the law of any jurisdiction 

outside of the United States, which is similar, comparable or equivalent to Section 1542 

of the California Civil Code. Plaintiffs, the Settlement Class and the Releasing Parties 

acknowledge that they may discover facts in addition to or different from those that they 

now know or believe to be true with respect to the subject matter of the releases below, 

but that it is their intention to finally and forever settle and release the claims as set forth 
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in this Settlement, notwithstanding any Unknown Claims they may have, as that term is 

defined in this Paragraph. 

2 INJUNCTIVE CLASS RELIEF 

2.1 Injunctive Relief. NCO shall consent to the entry of an injunction 

prohibiting it from collecting, or attempting to collect, on consumer debts that were 

purchased by NCO without first being registered as a collection agency under the Illinois 

Collection Agency Act.   

2.2 NCO will agree that this prohibition shall remain in effect (1) for a period 

of three  (3) years after the Effective Date,  or (2) until there are changes in the law 

related to the above practices that occur after the Effective Date. In the event of any such 

changes in the law, NCO shall adjust its policies and procedures to remain in compliance 

with such laws then in effect.  NCO Portfolio Management Inc. ceased operations after 

this lawsuit was filed and is no longer an on-going business. 

3. RELEASES 

 3.1 The Settlement Class Release. Upon the Effective Date, and in 

consideration of the Settlement relief described herein, the Plaintiffs, Releasing Parties, 

and each of them, shall be deemed to have released, and by operation of the Final 

Judgment shall have, fully, finally, and forever, released, relinquished and discharged all 

Released Claims against the Released Parties. 

4. NOTICE 

4.1 Class List. Defendant has previously supplied the Class List to plaintiffs’ 

counsel. 
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4.2 Address Confirmation & Reverse Email Append. The Settlement 

Administrator shall process the Class List through the National Change of Address 

database.  

4.3 Notice. No later than the Notice Date, the Settlement Administrator shall 

disseminate notice of the Settlement substantially in the form attached as Exhibit 

A to all Persons on the Class List for whom a mail address is available via 

postcard by First Class U.S. mail. For postcards that are returned as undeliverable, 

the Settlement Administrator shall make one attempt to re-send the postcard. 

4.4 Right to Request Exclusion. Persons in the Settlement Class that had not 

previously requested to be excluded from the Actions may request exclusion 

from the Settlement by filing an opt-out request, but only for purposes of 

pursuing an appeal of the District Court’s March 1, 2016 summary judgment 

order in pursuit of a damages claim.  No such opt-out right is available for 

persons who had not previously requested to be excluded from the Actions for 

the injunctive relief provided herein, which is provided pursuant to Rule 

23(b)(2). 

5 CLAIMS PROCESS AND SETTLEMENT ADMINISTRATION 

5.1 Settlement Administrator’s Duties. 

5.1.1 Sending of Notice. The Settlement Administrator shall, under the 

supervision of the Court, administer the relief provided by this Agreement by 

sending the Notice described in Paragraph 4. 
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5.1.2 Maintenance of Records. The Settlement Administrator shall 

maintain reasonably detailed records of its activities under this Agreement. The 

Settlement Administrator shall maintain all such records as required by applicable 

law in accordance with its business practices and such records will be made 

available to Class Counsel and Defendants’ Counsel upon request. The Settlement 

Administrator shall also provide reports and other information to the Court as the 

Court may require.  

6 PRELIMINARY APPROVAL ORDER AND FINAL APPROVAL ORDER. 

6.1 Preliminary Approval Order. Promptly after execution of this 

Agreement, Class Counsel shall submit this Agreement to the Court and shall move the 

Court to enter a preliminary approval order, which shall include, among other provisions, 

a request that the Court: 

6.1.1 Convert the Court’s September 11, 2012 Order certifying two 

classes in the Actions from a Rule 23(b)(3) class to a Rule 23(b)(2) 

class.  

6.1.2 Appoint Plaintiffs Galvan and Hawthorne as Class Representatives  

of the Settlement Class; 

6.1.3 Preliminarily approve this Agreement for purposes of disseminating 

Notice to the Settlement Class; 

6.1.4 Approve the form and contents of the Notice and the method of its 

dissemination to members of the Settlement Class; and 
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6.1.5 Schedule a Final Approval Hearing to review comments regarding 

this Agreement, to consider its fairness, reasonableness and adequacy, to consider 

the application for a Fee Award and incentive awards to the Class Representatives, 

and to consider whether the Court shall issue a Final Judgment approving this 

Agreement, granting Class Counsel’s application for the Fee Award and incentive 

awards to the Class Representatives, and dismissing the Actions with prejudice.  

6.2 Final Approval Order. After Notice to the Settlement Class is given, 

Class Counsel shall move the Court for entry of a Final Judgment, which shall include, 

among other provisions, a request that the Court: 

6.2.1 find that it has personal jurisdiction over all Settlement Class 

Members and subject matter jurisdiction to approve this Settlement Agreement, 

including all attached Exhibits;  

6.2.2 approve the Settlement Agreement and the proposed settlement as 

fair, reasonable and adequate as to, and in the best interests of, the Settlement 

Class Members; direct the Parties and their counsel to implement and consummate 

the Settlement Agreement according to its terms and conditions; and declare the 

Settlement Agreement to be binding on, and have res judicata and preclusive 

effect in, all pending and future lawsuits or other proceedings maintained by or on 

behalf of Plaintiffs and all other Settlement Class Members, and Releasing Parties; 

6.2.3 find that the Notice implemented pursuant to the Settlement 

Agreement (1) constitutes the best practicable notice under the circumstances, 

(2) constitutes notice that is reasonably calculated, under the circumstances and to 
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apprise the Settlement Class of the pendency of the Actions, (3) is reasonable and 

constitutes due, adequate and sufficient notice to all persons entitled to receive 

notice, and (4) fulfills the requirements of Due Process and Rule 23; 

6.2.4 find that the Class Representatives and Class Counsel adequately 

represented the Settlement Class for purposes of entering into and implementing 

the Agreement; 

6.2.5 dismiss the Actions on the merits and with prejudice, without fees or 

costs to any party except as provided in this Settlement Agreement;  

6.2.6 incorporate the Release set forth above, make the Release effective 

as of the date of the Final Judgment, and forever discharge the Released Parties as 

set forth herein; 

6.2.7 permanently bar and enjoin all Settlement Class Members that have 

not previously been properly excluded from the Settlement from filing, 

commencing, prosecuting, intervening in, or participating (as class members or 

otherwise) in, any lawsuit or other action in any jurisdiction based on the released 

claims;  

6.2.8 authorize the Parties, without further approval from the Court, to 

agree to and adopt such amendments, modifications and expansions of the 

Settlement Agreement and its implementing documents (including all Exhibits to 

this Agreement) that (1) shall be consistent in all material respects with the Final 

Judgment, and (2) do not limit the rights of Settlement Class Members; 



. 
 

18 

6.2.9 without affecting the finality of the Final Judgment for purposes of 

appeal, retain jurisdiction as to all matters relating to administration, 

consummation, enforcement and interpretation of the Settlement Agreement and 

the Final Judgment, and for any other necessary purpose; and 

6.2.10 incorporate any other provisions, consistent with the material terms 

of this Agreement, as the Court deems necessary and just. 

6.3 Cooperation. The Parties shall, in good faith, cooperate, assist and 

undertake all reasonable actions and steps in order to accomplish these required events on 

the schedule set by the Court, subject to the terms of this Agreement.  

7 TERMINATION OF THE AGREEMENT 

7.1 The Class Representatives, on behalf of the Settlement Class, and 

Defendant, shall have the right to terminate this Agreement by providing written notice of 

his, her or its election to do so (“Termination Notice”) to all other Parties hereto within 

forty-five (45) days of: (i) the Court’s refusal to grant Preliminary Approval of the 

Agreement in any material respect, (ii) the Court’s refusal to enter the Final Judgment in 

any material respect, and (iii) the date upon which the Final Judgment is modified or 

reversed in any material respect by any appellate or other court. 

8. INCENTIVE AWARD AND CLASS COUNSEL’S ATTORNEYS’ FEES 
AND REIMBURSEMENT OF EXPENSES 

 
8.1 The Fee Award. Defendant has agreed that Class Counsel shall be entitled to 

an award of reasonable attorneys’ fees and costs in an amount to be determined 

by the Court and paid from the Settlement Fund. Class Counsel has agreed to 
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limit its request for attorneys’ fees and costs to no more than $235,000 of the 

Settlement Fund, inclusive of the administration costs and the costs of sending 

notice as detailed in Sections 4 and 5 above.  Defendants shall not object to or 

otherwise challenge, directly or indirectly, Class Counsel’s request for 

attorneys’ fees and costs if limited to this amount. Class Counsel shall be paid 

the Fee Award from the Settlement Fund within thirty (30) days after the 

Effective Date.  

8.2 Incentive Award. In addition to any settlement payments under the 

Agreement and in recognition of their efforts on behalf of the Settlement Class, 

subject to Court approval, Defendants agree to pay the Plaintiff Galvan an 

incentive award in the amount of five thousand dollars ($5,000) for her efforts 

on behalf of the Settlement Class and to pay Plaintiff Hawthorne an incentive 

award of five thousand dollars ($5,000) for his efforts on behalf of the 

Settlement Class. Defendants shall not object to or otherwise challenge, 

directly or indirectly, Class Counsel’s application for the incentive award to the 

Class Representatives if limited to these amounts. Class Counsel has, in turn, 

agreed to seek no more than these amounts from the Court as the incentive 

award for the Class Representatives. Defendants shall disburse to Class 

Counsel the incentive award approved by the Court within thirty (30) days 

after the Effective Date.  

9. CONDITIONS OF SETTLEMENT, EFFECT OF DISAPPROVAL, 
CANCELLATION OR TERMINATION. 

 



. 
 

20 

9.1 The Effective Date of this Settlement Agreement shall not occur unless and 

until each and every one of the following events occurs, and shall be the date upon which 

the last (in time) of the following events occurs: 

9.1.1 This Agreement has been signed by the Parties, Class Counsel, and 

Defendants’ Counsel; 

9.1.2 The Court has entered an order granting Preliminary Approval of the 

Agreement; 

9.1.3 The Court has entered an order finally approving the Settlement, 

following Notice to the Settlement Class and a Final Approval Hearing, and has 

entered the Final Judgment, or a judgment substantially consistent with this 

Agreement; and 

9.1.4 The Final Judgment has become Final, as defined above, or, in the 

event that the Court enters an order and final judgment in a form other than that 

provided above (“Alternative Judgment”) to which the Parties have consented, that 

Alternative Judgment has become Final. 

9.2 If some or all of the conditions specified in Paragraph 9.1 are not met, or in 

the event that this Settlement Agreement is not approved by the Court, or the settlement 

set forth in this Agreement is terminated or fails to become effective in accordance with 

its terms, then this Settlement Agreement shall be canceled and terminated subject to 

Paragraph 7, unless Class Counsel and Defendants’ Counsel mutually agree in writing to 

proceed with this Agreement. If any Party is in material breach of the terms hereof, any 

other Party, provided that it is in substantial compliance with the terms of this 
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Agreement, may terminate this Agreement on notice to all other Parties. Subject to 

Paragraph 8.1, the Parties agree that the Court’s decision as to the amount of the Fee 

Award to Class Counsel set forth above or the incentive award to the Class 

Representatives, regardless of the amounts awarded, shall not prevent the Agreement 

from becoming effective, nor shall it be grounds for termination of the Agreement.  

9.3 If this Agreement is terminated or fails to become effective for the reasons 

set forth above, the Parties shall be restored to their respective positions in the Actions as 

of the date of the signing of this Agreement. In such event, any Final Judgment or other 

order entered by the Court in accordance with the terms of this Agreement shall be 

treated as vacated, nunc pro tunc, and the Parties shall be returned to the status quo ante 

with respect to the Actions as if this Agreement had never been entered into and, this 

Agreement shall not be used for any purpose whatsoever against any of the Parties. 

10. MISCELLANEOUS PROVISIONS. 

10.1 The Parties: (1) acknowledge that it is their intent to consummate this 

Settlement Agreement; and (2) agree, subject to their fiduciary and other legal 

obligations, to cooperate to the extent reasonably necessary to effectuate and implement 

all terms and conditions of this Agreement and to exercise their reasonable best efforts to 

accomplish the foregoing terms and conditions of this Agreement. Class Counsel and 

Defendants’ Counsel agree to cooperate with one another in seeking entry of an order 

granting Preliminary Approval of this Agreement and the Final Judgment, and promptly 

to agree upon and execute all such other documentation as may be reasonably required to 

obtain final approval of the Agreement.  
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10.2 The Parties intend this Settlement Agreement to be a final and complete 

resolution of all disputes between them with respect to the claims released in Section 3 by 

Plaintiffs, the Settlement Class, and each or any of them, on the one hand, against the 

Released Parties, and each or any of them, on the other hand. Accordingly, the Parties 

agree not to assert in any forum that the Actions were brought by Plaintiffs or defended 

by Defendants, or each or any of them, in bad faith or without a reasonable basis.  

10.3 The Parties have relied upon the advice and representation of counsel, 

selected by them, concerning their respective legal liability for the claims hereby 

released. The Parties have read and understand fully this Agreement and have been fully 

advised as to the legal effect hereof by counsel of their own selection and intend to be 

legally bound by the same.   

10.4 Whether the Effective Date occurs or this Settlement Agreement is 

terminated, neither this Agreement nor the settlement contained herein, nor any act 

performed or document executed pursuant to or in furtherance of this Agreement or the 

settlement: 

10.4.1 is, may be deemed, or shall be used, offered or received against the 

Released Parties, or each or any of them as an admission, concession or evidence 

of, the validity of any claims released in Section 3, the truth of any fact alleged by 

Plaintiffs, the deficiency of any defense that has been or could have been asserted 

in the Actions, the violation of any law or statute, the reasonableness of the 

settlement amount or the Fee Award, or of any alleged wrongdoing, liability, 

negligence, or fault of the Released Parties; 
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10.4.2 is, may be deemed, or shall be used, offered or received against 

Defendants as, an admission, concession or evidence of any fault, 

misrepresentation or omission with respect to any statement or written document 

approved or made by the Released Parties; 

10.4.3 is, may be deemed, or shall be used, offered or received against 

Plaintiffs or the Settlement Class, or each or any of them as an admission, 

concession or evidence of, the infirmity or strength of any claims asserted in the 

Actions, the truth or falsity of any fact alleged by Defendants, or the availability or 

lack of availability of meritorious defenses to the claims raised in the Actions; 

10.4.4 is, may be deemed, or shall be used, offered or received against the 

Released Parties, or each or any of them as an admission or concession with 

respect to any liability, negligence, fault or wrongdoing as against any of them, in 

any civil, criminal or administrative proceeding in any court, administrative 

agency or other tribunal. However, the settlement, this Agreement, and any acts 

performed and/or documents executed in furtherance of or pursuant to this 

Agreement and/or settlement may be used in any proceedings as may be necessary 

to effectuate the provisions of this Agreement. Moreover, if this Settlement 

Agreement is approved by the Court, any party or any of the Released Parties may 

file this Settlement Agreement and/or the Final Judgment in any action that may 

be brought against such party or Parties in order to support a defense or 

counterclaim based on principles of res judicata, collateral estoppel, release, good 
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faith settlement, judgment bar or reduction, or any other theory of claim preclusion 

or issue preclusion, or similar defense or counterclaim; 

10.4.5 is, may be deemed, or shall be construed against Plaintiffs, the 

Settlement Class, or each or any of them, or against the Released Parties, or any of 

them, as an admission or concession that the consideration to be given hereunder 

represents an amount equal to, less than or greater than that amount that could 

have or would have been recovered after trial; and 

10.4.6 is, may be deemed, or shall be construed as or received in evidence 

as an admission or concession against Plaintiffs, the Settlement Class, or each or 

any of them, or against the Released Parties, or each or any of them, that any of 

Plaintiffs’ claims are with or without merit or that damages recoverable in the 

Actions would have exceeded or would have been less than any particular amount. 

10.5 The headings used herein are used for the purpose of convenience only and 

are not meant to have legal effect. 

10.6 The waiver by one Party of any breach of this Agreement by any other 

Party shall not be deemed as a waiver of any other prior or subsequent breaches of this 

Agreement.  

10.7 All of the Exhibits to this Settlement Agreement are material and integral 

parts hereof and are fully incorporated herein by this reference. 

10.8 This Agreement and its Exhibits set forth the entire agreement and 

understanding of the Parties with respect to the matters set forth herein, and supersede all 

prior negotiations, agreements, arrangements and undertakings with respect to the matters 
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set forth herein. No representations, warranties or inducements have been made to any 

party concerning this Settlement Agreement or its exhibits other than the representations, 

warranties and covenants contained and memorialized in such documents. This 

Agreement may be amended or modified only by a written instrument signed by or on 

behalf of all Parties or their respective successors-in-interest. 

10.9 Except as otherwise provided herein, each Party shall bear its own 

attorneys’ fees and costs incurred in any way related to the Actions. 

10.10 Whether or not this Settlement Agreement is consummated, this Settlement 

Agreement and all proceedings had in connection herewith shall in no event be construed 

as, or be deemed to be, evidence of an admission or concession by Defendant of any 

liability or wrongdoing whatsoever. 

10.11 Plaintiffs represent and warrant that they have not assigned any claim or 

right or interest therein as against the Released Parties to any other Person or Party and 

that each is fully entitled to release the same. 

10.12 Each counsel or other Person executing this Settlement Agreement, any of 

its Exhibits, or any related settlement documents on behalf of any party hereto, hereby 

warrants and represents that such Person has the full authority to do so and has the 

authority to take appropriate action required or permitted to be taken pursuant to the 

Agreement to effectuate its terms. 

10.13 This Agreement may be executed in one or more counterparts. All executed 

counterparts and each of them shall be deemed to be one and the same instrument. 

Signature by digital, facsimile, or in PDF format will constitute sufficient execution of 
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this Agreement. A complete set of original executed counterparts shall be filed with the 

Court if the Court so requests. 

10.14 The Court shall retain jurisdiction with respect to implementation and 

enforcement of the terms of this Agreement, and all Parties hereto submit to the 

jurisdiction of the Court for purposes of implementing and enforcing the settlement 

embodied in this Agreement. 

10.15 This Settlement Agreement shall be governed by and construed in 

accordance with the laws of the State of Illinois without reference to the conflicts of laws 

provisions thereof. 

10.16 This Settlement Agreement is deemed to have been prepared by counsel for 

all Parties, as a result of arms’-length negotiations among the Parties. Whereas all Parties 

have contributed substantially and materially to the preparation of this Agreement, it shall 

not be construed more strictly against one party than another. 

10.17 Where this Settlement Agreement requires notice to the Parties, such notice 

shall be sent to the undersigned counsel:  

If to Plaintiffs’ Counsel: 
 
Keith J. Keogh 
KEOGH LAW, LTD. 
55 W. Monroe St., #3390 
Chicago, Illinois 60603 
 

If to Defendants’ Counsel: 
 
James K. Schultz 
Sessions, Fishman, Nathan, &    

Israel 
120 South LaSalle, Suite 1960 
Chicago, IL 60603 

  
 

IN WITNESS WHEREOF, the Parties hereto have caused this Settlement 

Agreement to be executed, by their duly authorized attorneys. 
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ROCIO GALVAN 
 

Dated:       By (signature):     
  
 
      Name (printed):       
 

 
JOSEPH HAWTHORNE 
 

Dated:       By (signature):     
  
 
      Name (printed):       
 

 
KEOGH LAW, LTD. 
 

Dated:       By (signature):     
  
 
      Name (printed):       
 

Its (title):        
 

 
NCO FINANCIAL SYSTEMS, INC. 
 

Dated:       By (signature):     
  
  
      Name (printed):       
 
      Its (title):        
 
 

 
SESSIONS, FISHMAN, NATHAN, AND 
ISRAEL 
 

Christy O'Connor

Chief Legal Officer
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